Impact of New Overtime Regulations on Health

Care Occupations

BY LOUIS 8. MEYER Il

THE FAIR LABOR STANDARDS ACT (FLSA)
requires most employers to pay their employ-
ecs at least the minimum wage for the first
40 hours worked in a week 2nd overtime pay
at one and one-half times the regular rate of
pay for all hours over 40 worked in a week.
Virwally every employer is covered by the
FLSA because coverage is tied to either the
employer’s or the individual employee’s con-
nection to interstate commerce.

Scction 13(a} of the FLSA provides sev-
eral exemptions from the minimum wage
and overtime requirements in limited
instances. The most widely used exemptions
are referred o as the “white-collar exemp-
tions,” which cover “any employec employed
in a bona fide execurive, administrative, or
professional capacity . . . .”! In addition, cer-
tain computer employees may be exempt as
professionals under either Section 13(a)(1)
or Section 13(a)(17) of the FLSA.2

Regulations issued by the United States
Department of Labor (DOL) describe the
tests for whire-collar exemptions. To quali-
fy for an exemption, an employee usually
must be paid 2 minimum salary each work-
week (Salary Basis Test), and his job duties
must fit within specific requirements
described in. the DOL regulations (Duties
Tests).

Prior to regulations issued carlier this
year, the Salary Basis Test had not been
revised since 1975, and the Duties Tests had
not been significantly revised since 1949.
Litigation of wage-and-hour claims, such as
failure to pay overtime, increased dramatical-
ly dusing the pase decade.4 Class-action law-
suits invelving large groups of workers whe
were mistakenly clagsified as exempt, have
resulted in settlements of several miilions of
dollars, and have received significant media
attenfion in recent years,

On April 23, 2004, the DOL published
final regulations revising the white-collar
exemptions from the FLSAs minimur wage
and  dvertime  requirements  {the
chulations).6 The Regulations became
effective Aug, 23, 2004.7 The DOL indicat-
ed that it issued the Regulations to update
regularions that had remained essentially
unchanged for more than 50 years and ro
assist employers in properly classifying
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employ;es.g Among other things, the
Regulations raise the salary threshold below
which workers are guaranteed overtime
rights from $155 per week (or $8,060 per
year) ro $455 per week {or $23,660 per
yea).? The DOL claims that this change
strengthens overtime protection for 6.7 mil-
lion workets, indluding 1.3 million whire-
collar employees who were not entitled to
overtime grotcctinn under the previous regu-
lations. 1Y However, opponents of the
Regulations, including labor unions and
other worker organizations, assert that the
Regulations could actually take overtime
protection away from up to 6 million work-
ers in the United Srates by giving employers
new loopholes to rescind overtime rights for
many workers eligible under the previous
regulations. 1

Efforts are underway in Congress to
sescind or limit the Regulations. On Sept. 9,
2004, the House of Represcntatives passed
an ameadment to an appropriations bill that
would prohibit spending to implement or
administer the Regulations, and on Sept. 16,
the Senate Appropriations Committee
approved a similar amendment to its version
of the appropriations bill. Earlier this year,
the Senate passed amendments to an export
tax bill that would rescind portions of the
Regularions, and on Sept. 29, the House
appointed members of a conference commit-
tee and set an aggressive schedule for this
committee to resolve differences berween the
House and Senate versions of the export tax
bill. However, thete is speculation that these
amendments will be removed from the
appropriations bill and the export tax bill
when members from the House and Senate
confer t produce final versions of these bills.
Further, President Bush has threatened to
veto any bill containing provisions intended
to rescind the Regulations.

For now, the Regulations are the law,
and employers are advised to comply with
them. Several health care oceupations receive
special attention in the Regulations, includ-
ing nurses, physician assistants, medical tech-
nologists, denral hygienists, paramedics,
emergency medical technicians (“EMT5")
and ambulance drivers. Other positions pres-
ent in health care organizations are also

affected by the Regulations. This asticle
highlights the major aspects of the
Regulations and discusses the impact the
Regulations may have on health care occupa-
tions, 12

Salary Basis Test
The first prerequisite for most of the
white-collar exemptions is the Salary Basis
Test. An exempt employee must be paid a

salary at or above a threshold level for each

workweck, regardless of how many hours he
actually works, As mentioned, the
Regulations raise the salary threshold from
$155 per week (or $8,060 per year) to $455
per week (or $23,660 per year). Under the
Regulations, most employees who earn less
than $453 per week (or $23,660 per year) on
a salary basis cannot meet the executive,
administrative or professional exemptions
and are thereforé entitled to overtime pay,
regardless of their job responsibilitics. 13
Computer employees, however, may be paid
at least $455 per week {or $23,660 per year)
on a salary basis or at leasy $27.63 per hour
if paid on an hourly besis to qualify as
exempt.

Three types of professional employees
continue to be exempt from the FLSA’s min-
imum wage and overtime requirements with-
out respect to the Salary Basis Test. Teachers,
lawyers and physicians are uﬂ:m];t regardless
of the compensation they earn,1

Being paid on a “salary” basis means an
employee receives a fixed amount of com-
pensation each pay period on a weekly or
other basis.!6 The Regulations also provide
that an exempt administrative, professional
or computet employee may be paid on a
“fee” basis, rather than on a salary basis, if the
employee’s fee payments meet the salary
threshold using the test stated in the regulz-
tions.17 For purposes of this article, refer-
ences to the Salary Basis Test include com-
pensation on a fee basis that meets the cest
for determining whether an employee’s fee
payments meet the salary chreshold.

To be exempr, an employee’s fixed salary
cannot he reduced because of variations in
the quality or quantity of the employees
work. 18 Excepr for permissible’ deductions
from pay, an exempt employee must receive



his full silary for any weck in which he
vortks, regardless of the number of days or
hours worked.!? However, exempt employ-
ecs need not be paid for any workweek in
which they do not perform any work.20
Employers often believe that payment
of a fixed salary at or above the threshold
level is all thac is required to exempt an
employee from overtime requirements.
However, the Salary Basis Test is only the
first step. Once that threshold is met, the
employee’s actual job duties musc alse it
within the functions described in the over-
time regulations for a particular exempt cat-

egory.

Duties Tests

The primary purpose of these DOL
Regulations is to make it casier for employers
w determine whether their employees meet
the regulatory criteriz. Specifically, the DOL
sought to clarify and modernize what are
known as the Duties Tests. Some highlights
of the tests under the Regulations for detet-
mining whether an employees acmal job
duties fic within one of the white-collar
exemptions follow.21

Executive. ‘To fit within this exempe
category, an employee’s job functions must
mect three requirements: (1) the employee’s
primary duty must be management of the
enterprise or a recognized department or
subdivision; (2) the employee muse custom-
arily and regularly direct the work of two or
more other full-time employees; and (3) the
employee must have the authority 1o hire,
fire or promote other employees {or to make
recommendations as to hiring, firing, pro-
motion or other change of status of other
employees, which are given particular
weighr).22

Administrative. This category does not
mean clerical or secretarial staff, as its tide
mighc suggest. It encompasses employees
who perform fairly significant functions that
support the business’s operations or the oper-
ations of its customers, To meet chis exemp-
tion, an employee’s job responsibilities must
meet two requirements: the employee’s pri-
mary duty must (I} be performing office or
non-manual work directly related to the
management or general business operations
of the employer or the employer’s customers;
and (2) include the exercise of discretion and
independent judgment with respect to mat-
ters of significance.23 The Regulations pro-
vide guidance as to the meaning of “work
directly related 1o management or general
business ol:un'a-tions."'2‘i The Regulations also

specify factors to be considered in determin-
ing whether an employee’s primary duty
includes the “exercise of discretion and inde-
pendent judgment with respect to matters of
significance.”23

Learned professional. To be exempt
under this category, an employee must have
a primary duty of performing office or non-
manual work requiring knowledge of an
advanced typ¢ in a field of science or learn-
ing customarily acquired by a prolonged
course of specialized intellectual instruc-
tion—but which oceasionally may be
acquired by alternative means such as an
equivalent combination of intellectual
instruction and work experience.28 “Work
requiring knawledge of an advanced type” is
defined in the Regulations as work predomi-
nately intellecrual in character, and which
includes work requiring the consistent exer-
cise of discretion and judgment, as distin-
guished from performance of routine men-
tal, manual, mechanical or physical work,27
The regulations also exempt creative profes-
sionals from the FLSA% minimum wage and
overtime requirements if the employees pri-
mary duty is the performance of work
requiring invention, imagination, otiginality
ot talent in a recognized field of artistic or
creative endeavor as opposed to routine men-
tal, manual, mechanical or physical work.?8

Computer employee. Computer sys-
ems analysts, computer programmers, soft-
ware engineers or other similarly skilled
workers in the computer field are eligible for
exemption as “professionals” under Section
13(a){(1) of the FLSA ar they may be exempt
under the standard in Section 13(a)(17) of
the FLSA.2? Under cither section, according
to the Regulations, a computer employee is
exempt only if his primary duty consists of:
(1) application of systems analysis techniques
and procedures, including consulting with
usets to determine hardware, software or sys-
eern functional specifications; (2) design,
development, documentation, analysis, cre-
ation, testing or modification of compurer
systems, programs or prowtypes based on
and related to user system design specifica-
tions; (3) design, documentation, testing,
creation or modification of computer pro-
grams related to machine operating systems;
ot (4) a combinarion of the aferementioned
duties, the performance of which requires
the same level of skills. 30

For all of the white-collar exemptions,
“primary dury” means the principal, main,
major or most i‘m;ortant dury that che
employee performs. ! Determination of an

employee’s primary duty must be based on
all the ficts in a particular case, with the
major emphasis on the character of the
employee’s job a5 a whole.32

Highly Compensated Employees

The Regulations create a new category
of exempt workers known as “highly com-
pensated employees,” These are employees
who: (I) perform office or non-manual
waork; (2) are paid at least $455 per week (or
$23,660 per year) on a salary basis and,
through additional compensation, eam more
than $100,000 per year; and (3) customarily
and regularly perform at least one of the
duties of an exempt executive, administrative
or professional employee identified in the
Duties Tests for these white-collar exemp-
tions.33 The $100,000 total annual com-
pensation may include the employee’s base
salary, additional salary, bonuses or commis-
sions, but may not include benefits or com-
pensation for board, lodging and other facil-
1L1es.,

Blue-Collar Workers

The Regulations, make clear that the
exemptions from the minimum wage and
overtime requirements under Section
13(a)(1) of the FLSA apply only to “white-
collar” employees who meet both the Salary
Basis Test and the Duties Tests in the DOLs
regulations. To alleviate conceens that che
tests in the Regulations would make certain
types of occupatons ineligible for overtime
pay, the Regulations specifically provide that
the overtime exemptions do not apply to
“blue-collar” workers whe “perform work
involving repetitive operations with their
hands, physical skill and energy.” For exam-
ple, non-management employees in mainte-
mance, construction and similar eccupations
(such as carpenters, clectricians, mechanics,
plumbers, craftsmen, operating engineers,
construction workers and laborers), who
engage in routine manual and physical work
and gain their skills and knowledge through
apprenticeships ‘and on-the-job training are
never exempt from the FLSAs minimum
wage and overtime requirements regardless
of how highly paid they may be.35

Permissible Deductions
From an Exempt Employee’s Pay
The Regulations provide that an
employee is not paid on a “salary” basis and

cannot be exempt from the FLSAs mini-
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mum wage and avertime requirements under
the white-collar exemptions if an employer
makes deductions from the employee’s fixed
salary based on variations in the quality or
quantity of the employee’s work or absences
caused by the employer, jury duty, aten-
dance as a witness, temporary military ledve
or the operating requirements of the busi-
ness. 36 Undet the Regulations, if an exempt
employee is ready, willing and able to work,
deductions from the employee’s pay may not
be made for rime when work is unavail-
able.?7

As noted above, teachers, lawyets and
physicians are automatically exempt from the
FLSAs minimum wage and overtime
requirements without regard to the Selary
Basis Test. Accordingly, the overtime regula-
tions concerning permissible deducrions
from an exempt employec’s pay are not appli-
cable to such workers.

For all other exempt employees, deduc-
tions from an employee’s fixed salary are per-
missible if they are: (1) due to absences from
work for one or more full days for personal
reasons other than sickness or disability; (2)
for absesices of one or more full days due to
sickness or disability if che deduction is made
in accordance with a bona fide plan, policy
or practice of providing compensation for
loss of salary due to sickness or disability; {3)
to offsct amounts employees receive as pay
for jury duty, atrendance as a witness or mil-
itary leave; (4) for penalties imposed in good
faith for violations of safety rules of major
significance; or (9) for unpaid disciplinary
suspensions of one or more full days imposed
in good faith, and pursuant to a written pol-
icy applicable to all employees for violations
of workplace conduct rules {eg:, sexual
harassment, drug or alcohol violations, or
violations of state or federal law) 38

In addition, an employer is not required
to pay the full salary for an cxempt cmplc?r-
ee’s initial or final week of employment.?
An employer also is not required to pay an
exempt employee his full salary for weeks in
which unpaid leave under the Family and
Medical Leave Act is taken.40 Public
employers also should nete thar the DOL
retained its rule allowing partial-day salary
deductions for exempt employees if the pub-
lic entity has a policy or practice of “public
accountability” or paying employees only for
time worked, as a way of being accountable
to taxpayers for use of public funds. 41

If an employer has an “actual practice”
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of regularly muking improper deductions
from an cxempt employee’s salary, it will lose
the exemption not only for that employes
bur also for other employees in the same job
classification who are working for the man-
aget responsible for the improper deductions

for the time period during which the

improper  deductions made 42
However, isolated or inadvertent improper
deductions from an exempt employeé’s salary
will not result in loss of the exémption if the
employer reimburses the employee for the
improper deductions.43

Further, the Regulations create a “safe har-
bor” against loss of the exemption for exempt
employees due to improper deductions from
their salary, If an employer: (1) has a clearly
communicated policy prohibiting improper
deductions and includes a complaint proce-
dure; (2) reimburses employees for dny
improper deductions; and (3} makes a good
faith commitment to fucure compliance with
the regulations against improper deductions,
the employer will not lose the exemprion for
any exempt employccs due to improper
deductions unless the employer willfully vio-
lates the policy by continuing the improper
deductions after receiving complaints from
n:n'lployet».s.44

were

Impact of the Regulations

on Health Care Occupations

As mentioned, several health care occu-
pations receive special attention in the
Regulations and other positions present in
health care organizations are significantly
affected by the Regulations. Some exarnples
of the professions and occupations impacted
by the Regulations are identified below.

Physicians. The Regulations do not
change the long-standing rule that physicians
are exempt from the FLSA’s minimum wage
and overtime requirements without respect
to the Salary Basis Test. The regulations con-
tinue 1o clearly provide thar the white-collar
exemption under Seetion 13(a}(1) of the
FLSA covering “any employee employed in a
bona fide . . . professional capacity” includes:
(1) 2 licensed physician who is actually
engaged in the practice of medicine; and (2)
a medical school graduate who is engaged in
an internship or residency program for the
practice of medicine.43 This exemption
applies to physicians and other practitioners
licensed and practicing in the field of med-
ical science and healing or any of the medical
specialties practiced by physicians or practi-

tioners:46 For purposes of this exemption,
“physicians” medical doctors
{including general practitioness and special-
ists), osteopaths, podiatrists, dentists and
cn[;atorm:u'ists.ll7 Interns and residents who
hold degrees in general or specialized medi-
cine, ostcopathy, podiatry, dentistry or
optometry and are engaged in an internship
or residency program for the practice of their
profession are exempt employees. 48

Nurses. The Regulations also continue
the well-established rule that registered nurs-
s (RNs) generally meet the Duties Tests for
a “learned professional” and are éxempt
employees if they are registered by the appro-
priate state licensing board and are paid on a
salary basis that meets the salary threshold
(8455 per week or $23,660 per year). 4
Under these Regulations, however, licensed
practical nurses {LPNs), licensed vocational
nurses (LVNs) and other similar health care
employees do not qualify as exempt learned
professionals, regardless of work experience
and training, and are specifically classified as
eligible for overtime pay because a specialized
advanced academic degree is not a standard
prerequisite  for
occupations,

Physician Assistants. Pursuant to the
Regulations, physician assistants (PAs) who
have successfully completed four academic
years of pre-professional and professional
study, including graduarion from a physician
assistant  program accredited by the
Accreditation Review Commission on
Education for the Physician Assistant, and
are eertified by the Narional Commission on
Certification of Physician Assistants, general-
ly meet the Duties Tests for the learned pro-
fessional exemption and arc exempt employ-
ces if they are paid on a salary basis that
meets the new salary threshold.?1

Medical Technologists. The
Regulations provide that registered or certi-
fied medical technologists who successfully
complete three academic years of pre-profes-
sional study in an accredited college or uni-
versity, plus 2 fourth year of professional
course work in 2 school of medical rechnolo-
gy approved by the Council of Medical
Education of the American Medical
Association, generally meet the Duties Tests
for the learned professional exemption and
are cxempt if they are paid on a salary basis
that meets the new salery threshold 92

Absent qualification under this stan-
dard, other medical technologists or techni-

includes
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cians, such as ultrasound technologists,
licensed veterinary technicians and other
similar employees, do not meet the require-
ments for the learned professional exemp-
tion, regardless of work experience and train-
ing, because they do not work in occupations
that have attained recognized professional
status,”> Under the Regulations, profession-
al occupations are limited 1o these in which
an advanced specialized academic degree is a
standard prerequisite for entrance into the
profession.54

Dental Hygienists. According to the
Regulations, dental hygienists who have suc-
cessfully completed four academic years of
pre-professional and professional study in an
aceredited college or university approved by
the Commission on Accreditation of Dental
and Dental Auxiliary Educational Programs
of the American Dental Association general-
ly meet the Duties Tests for the learned pro-
fessional exemption and are exempt employ-
ees if they are paid on 2 salary basis that
meets the new salary threshold.?>

Paramedics, EMTs and Ambulance
Personnel. As discussed above, the
Regulations specifically provide that the
overtime exemptions do not apply to “bluc-
collar™ workers regardless of the salary they
receive, For the same reasons (i.e., concerns
that the tests in the Regulations would make
certain types of occupations ineligible for
overtime pay), the Regulatons specifically
provide thar the overtime exemptions do not
apply to certain public safety workers,
including police officers and other iaw
enforcemenct officers, firefighters, para-
medics, EMTs, ambulance personnel, rescue
workers, hazardous materials workers and
similar employees, regardless of rank or pay
level, who perform work such as law enforce-
ment, firefighting, rescuing victims of fires,
crimes or accidents; or similar work.56

Other Medical Occupations. In addi-
tion to RN, PA, rcgis(crcd or certified med-
ical rechnologists and deatal hygienists, the
Regulations specifically provide that a num-
ber of other professions that serve the med-
ical profession miay qualify for the “learned
professional” exemption if they meet the
Duties Tests for chis exemption and are paid
on a salary basis that meets the new salary
threshold.>7 These other medical professions
include, but are not limited ro, pharmacists,
therapists, sanitarians, dietitian, social work-
ers, psychologists and psychomctrists.sa

It sl‘muid bc furth:r DOth thﬂt mcmbers
of these medical professions, RNs, PAs, reg-
istered or certified medical technologists and

dental hygienists, as well as any employee in
a health care occupation who does not meet
the Duties Tests for the learned professional
exemption, may be exempt from the FLSA%
minimum wage and overtime réequirements
if: (1} they qualify as a “highly compensated
employee” under the new regulation; or (2)
they meet the Duties Tests for exemption as
an “executive” or “administrative” employee
and are paid on a salary basis that meets the
new salary threshold.

Conclusion

Health care employers and their legal
counisel should make an effort to learn more
about the Regulations: and their impact on
health care occuparions, and review the
exempt or nop-exempt status of -all salaried
employees under the Regulatians>? because
employers can pay a significant price for
erroncously classifying employees as exempr
when they do not mect the requirements of
the regulations. An employee improperly
classified as exempt and denied overtime pay
despite working more than 40 hours in a
workweek can recover up to three years of
unpaid overtime, plus the possibility of liqui-
dated damages in an amount equal to the
unpaid compensation, and attorney’s fees. 50
In this area of the law, an ounce of preven-
tion definitely is worth more than 2 pound of
cure, B
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