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Risk Transfer

• Down streaming legal liability
• Risk transfer is the prospective shifting of 

a chance of loss
• The financial burden of certain accidental 

losses which have not occurred or which 
may occur are assigned to other parties 
who are contracting with you.
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Risk Transfer

• One party assumes the financial 
consequences of certain liabilities of 
another through a contract in the event of 
a specified loss.

• Risk transfer for contractors is generally 
done through a contract…

• Risk transfer IS NOT solely done through 
insurance
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Common Risk Transfer Situations
Lessor Lessee

Owner Contractor

Contractor Subcontractor

Seller Buyer
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Down streaming Your Liability

 Typical Job Organization

Subcontractor A Subcontractor B Subcontractor C

Prime Contractor

Owner
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Contracts- Minimizing Risk

• What is a contract?
• An agreement between two parties in which 

there is an action done by one party and 
compensation by the other.

• Verbal agreements are often used in the 
construction industry, however, this can 
lead to misunderstandings and make it 
more difficult to enforce a contract if there 
is a breach.
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Benefits of Written Contracts
• Enforceability

• Having an agreement in writing can prevent any 
disagreements as to what each party was to do under the 
agreement

• Clarification
• Will ensure that everyone understands their duties under the 

contract

• Protection
• By having a written contract, you can obtain valuable 

information as well as require certain provisions and 
protections for risk transfer.
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What is usually included in a written contract?

• Contracting Parties-
names, physical & 
mailing addresses & 
contact personnel

• Project name and scope

• Price

• Special Provisions

• Timing

• Warranty

• Insurance Provisions

• What constitutes default

• Indemnification provisions
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Indemnity Provisions

• Indemnification is an assurance that the party to 
be protected (the indemnitee) will not have to 
bear the ultimate legal or financial responsibility 
for the damages and losses caused by certain 
specified actions of the party providing the 
indemnification (the indemnitor)

• Indemnification is reimbursement for injury or 
damage.
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Indemnity Contract

• In your contracts with subcontractors, you want 
to have an assurance that the subcontractors 
will indemnify you.

• This obligation doesn’t exist at common law so 
you must specifically state it in the contract.
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Indemnity Contract

• If at any future time, you should experience a 
loss due to the actions of the indemnitor, the 
indemnitor will bear the financial 
responsibility for that loss.
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Three Forms of Indemnity Contracts

1.Broad Form

2.Intermediate Form

3.Limited Form



Insurance • Bonds • Employee Benefits

Broad Form
• Unrestricted contract that obligates the 

indemnitor to reimburse the indemnitee for 
losses that the indemnitor did not cause, 
even in part, including losses caused solely 
by the indemnitee.

• Caution- Unenforceable in North Carolina 
courts
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Intermediate Form

• An indemnity contract that obligates the 
indemnitor to indemnify the indemnitee for 
losses that the indemnitor caused only in 
part, or did not cause at all, excepting only 
losses caused solely by the indemnitee.
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Limited Form
• Also known as Comparative Negligence Form

• This is key in North Carolina, a contributory 
negligence state.  NC law states if you are guilty 
at all you recover nothing from the other party. 

• This rule stands unless you have contractually 
agreed otherwise.
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Comparative Negligence

• Liability is apportioned according to the degree 
of fault

• The indemnitor would indemnify the indemnitee 
only to the extent of bodily injury or property 
damage caused by the indemnitor.
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Duty to Defend

• The indemnification portion of the contract has to 
specify that the subcontractor agrees to 
“DEFEND, indemnify, and hold harmless 
the contractor and Owner…from and 
against any claim, cost, expense or 
liability, (including attorney’s fees) caused 
by, arising out of…
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Hold Harmless Agreement

• Often construction contracts include both 
indemnification agreements and hold harmless 
agreements.

• Under a Hold Harmless Agreement, the party 
assuming risk agrees not to attempt to recover 
any portion of damages from the other 
contracting party.



Insurance • Bonds • Employee Benefits

Closing Loopholes

• Indemnification Agreements are not an absolute 
shield.

• An additional form of protection is to require that 
the Subcontractor list the General as an 
“Additional Insured” on the Subcontractors 
policy.
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Insurance as a Risk Transfer Tool

• A properly written contract, requiring 
indemnification, hold harmless agreements, 
waiver of subrogation and a Certificate of 
Insurance is only a beginning.

• A Certificate of Insurance DOES NOT 
TRANSFER RISK!
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Certificates of Insurance
• COI’s provide very limited information on the 

actual coverage provided by an insured.

• A COI does not bind, amend, or guarantee 
coverage in a policy.

• A COI is a date sensitive document that only 
“endeavors” to notify the certificate holder of a 
change in status of policyholder.
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Certificates of Insurance cont.

• A COI can be used only as an indication 
that the Certificate Holder has been 
named as an Additional Insured per the 
requirements of the written contract.
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Certificates of Insurance cont.

BASIC COVERAGE AND LIMITS
Commercial General Liability

• Verify coverage includes the following:
• Independent Contractors
• Blanket Contractual Liability
• Includes coverage for Pollution or 

Professional (if required)
• Additional Insured Endorsement (CG 20 33 10 

0)
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Additional Insured Status
• A person or entity who can make claims against 

an insurance policy that was procured and paid 
for by someone else.

• The party paying for the policy is referred to as 
the “named insured.”

• You may contractually (must be in writing), 
obligate your subcontractors to list you as an 
Additional Insured on their policies.
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Named Insured Wording
• “Named Insured”- The person or entity to whom 

an insurance policy is issued.
• The Named Insured is the primary indemnitee 

under the insurance policy for which the 
insurance policy provides coverage and the duty 
to defend.

• Provides coverage for claims arising out of 
“your” ongoing operations.
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Additional Insured Wording

• Modifies the definition of “Named Insured”
• “Who is an Insured” is amended to include as an 

insured any person or organization for whom 
you are performing operations when such 
persons or organizations have agreed in writing 
in a contract or agreement that such person or 
organization be added as an Additional Insured 
on your policy…
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Additional Insured Wording

…Such person or organization is an additional 
insured only with respect to liability arising our of 
your ongoing operations performed for that 
insured.  A person’s or organization’s status as 
an insured under this endorsement ends when 
your operations for that insured are completed.
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Additional Insured Wording

• A copy of the endorsement naming the 
Certificate Holder as an Additional Insured 
should be required and received prior to 
commencing work.

• Insurance carriers will provide Additional Insured 
coverage on two types of forms:

• Blanket and Specific Job
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Blanket and Specific Job
• Additional Insured:
• Blanket Form

• Insurance Company will name GC as 
Additional Insured when required in written 
contract…no specific name of job or 
contractor is required.

• Specific Job
• Insurance Company will name GC as 

Additional Insured on a job by job basis, 
and it must be required by written contract.
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Additional Insured Forms
• Additional Insured forms 

must include coverage for 
both ongoing operations 
and completed 
operations/products.

• Extends coverage 
beyond when the 
work is completed.

• Review the forms 
carefully-There are 
dozens of AI forms that 
can be utilized, naming 
everything from:

• Vendors
• Engineers/Architects
• Surveyors
• Lessors of leased 

equipment
• Mortgagors
• Church Members, etc…
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Primary Coverage
• The written agreement and the Cert of Insurance 

must state the following….
• “Where required by a written contract or 

agreement, this insurance is primary and/or 
non-contributory as respects any other 
insurance issued to the Additional Insured, 
and such other insurance shall be excess 
and/or non-contributory, whichever applies 
with this insurance.”
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Waiver of Subrogation
• Terms in which one party relinquishes any rights 

to make claims against the other for damages 
that are covered by insurance.

• Example - If a sub’s employee is injured, and 
covered by Work Comp, the Waiver in the 
contract will prevent the sub’s insurance 
company from trying to recover from the GC for 
the benefits paid.
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Waiver of Subrogation

• An endorsement and a premium charge usually 
apply for Workers Comp. 

• GL and Auto normally allow the insured to waive 
such transfer of rights of recovery as long as the 
contract was reached prior to any loss occurring.
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Summary- Risk Transfer
11 Steps

1. Implement a standardized agreement and/or 
purchase order with the correct risk transfer 
wording.  When in doubt, consult your agent or 
attorney. Make sure all your agreements are 
complete, in writing and do not allow subs to 
commence work without all documentation 
signed and in your files.
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Summary- Risk Transfer
11 Steps cont.

2.  Signed, Written Contract or Purchase Order 
Before Any Work Commences.

3. Original, Signed Certificate of Insurance Prior to 
Work Beginning - include system to monitor all 
certs are properly renewed.

4.  Contractor/Owner are named as Additional 
Insured on all certificates

5.  Verify Subcontractor has acceptable limits of 
Insurance
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Summary- Risk Transfer
11 Steps cont.

6. Additional Insured Status -copy of actual 
endorsement.

7.  Coverage of Subcontractor is PRIMARY.
8.  Subcontractors agree not to subcontract any 

lower tier subs without verifying insurance
9.  Verify all contracts include provisions for Hold 

Harmless/Indemnification, Waiver of 
Subrogation,  and a Duty to Defend GC and 
Owner
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Summary- Risk Transfer
11 Steps cont.

10.  Verify that subcontractor has coverage for 
Blanket Contractual Liability. (usually 
automatically included in standard Commercial 
General Liability form)

11.  Require in contract that subs comply with all 
safety policies, programs and OSHA regulations 
in the performance of all their work, duties and 
obligations to maintain a safe working 
environment. 


